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Foreword

Teéna koutou katoa

Na te whakamanatanga o Te Ture Whenua Maori 1993,
ka puta mai he arotahi hou mo nga ahuatanga pupuri,
whakahaere whenua Maori. Ko ténei pukapuka
Succession: A guide, ko ia tétahi o nga pukapuka maha,
kua hangaia e Te Tari Kooti me Te Puni Kokiri, ki te arahi
i a ratou e whai wahi ana ki te whenua Maori, kia whai
marama ai ratou ki nga take whenua Maori o ténei wa.

Kei roto i te pukapuka Succession: A guide nga
whakamaramatanga mo te whakawhiti panga whenua
Maori, mai i te tangata whai panga kua mate, ki tana
kairiwhi, ki ana kairihi ranei.

Tino kaha tonu te whai, kia takoto nga tuhinga, kia whai
hua ai, ara kia marama ano aua kupu ki nga kaipanui.

The passing of Te Ture Whenua Maori Act 1993 brought a
new focus to Maori land ownership and administration.
Succession: A guide is one of a series of books produced
by the Department for Courts and Te Puni Kokiri to aid
those involved with Maori land to achieve an
understanding of current Maori land matters.

Succession: A guide outlines the process of transferring
the Maori land interests of a deceased owner to his/her
successor(s).

Every effort has been made to present this material in a
manner that the reader will find both useful and easy to
understand.

NN

Shane Gibbons Leith Comer
Chief Registrar Chief Executive
Maori Land Court Te Puni Kokiri
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Introduction

This book outlines the process of succession.

Te Ture Whenua Maori Act 1993

Succession to Maori land is dealt with under Te Ture
Whenua Maori Act 1993, which replaced the Maori
Affairs Act 1953. In this book, Te Ture Whenua Maori
Act 1993 will be called “the Act”.

There are some succession cases that are dealt with
under previous legislation. These are:

e when the administration of an estate was granted
by the High Court before 1 July 1993

e when a person died before 1 July 1994 leaving a
will dated before 1 July 1993.

In all other cases, succession to Maori land is dealt
with under the Act, whether the deceased was Maori
or not and irrespective of the date he or she died.

The Maori Land Court — addresses

The addresses of Maori Land Court offices are at the
back of this book.

Glossary

To help to clarify the legal words and phrases used in
this book, there is an accompanying glossary —
Glossary: Te Ture Whenua Maori.

It includes words and phrases used throughout Maori
Land Court publications. There may be words and
phrases in the glossary that are not used in this
particular book. These are words and phrases that
you could also find helpful when discussing Maori
land issues with Maori Land Court staff and
professional people such as lawyers.
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Entitlement to succession

Except where there is a will (see page 14), succession
to Maori land and Maori incorporation shares is dealt
with as set out in section 109 of the Act as follows:

e The surviving spouse is entitled to an interest until
he or she dies or remarries, provided that there
was no legal separation order in existence when
their spouse died. This interest gives the spouse
the right to receive income only (rent, interests,
etc.) but not the proceeds of the sale of land or
compensation for land taken for any purpose. The
spouse does not have to accept the life interest. As
soon as the life interest terminates, the land
interests will go to the successors outlined below.
The family needs to apply to the registrar of the
Maori Land Court for that to happen.

e Subject to any spouse’s interest (outlined above),
the deceased’s children are entitled to any interests
in equal shares. Children legally adopted into the
family are included in the entitlement, but children
legally adopted out are not.

e The interest of any child who died before the
deceased will pass to that child’s children — and so
on down the family tree.

e If the deceased had no children, their brothers and
sisters are entitled to interests. Any half brothers
and sisters are entitled to share only in interests
that the deceased obtained from their common
parent.

e [f the deceased has no brothers and sisters, then it
will be necessary to find out where the interests
came from and from that whakapapa work out
where the interests should go.

11
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¢ In the unlikely event that no one is entitled to
succeed, the Court can determine who should
succeed and, if necessary, create a trust for the
deceased’s interests.

The interests of a child

When the successor is a child at the time the Maori
Land Court makes the succession order, the Court can
also appoint a trustee (of a Kai Tiaki Trust) to act for
the child until he or she reaches 20 years or marries,
whichever occurs sooner.

For more information about Kai Tiaki Trusts, the book
Maori Land Trusts: A guide includes a section on Kai
Tiaki Trusts. The book is available from Maori Land
Court offices.

Whangai

The Act permits the inclusion of whangai in
succession and gives the court the power to determine
the extent of that person’s share. The family may
want to include whangai, but only to a limited extent,
and the Maori Land Court can respect that wish. The
Maori Land Court must be satisfied that whangai
should be included and will seek evidence from the
family about this.

Outstanding debts

The Maori Land Court is unlikely to make a succession
order until any significant outstanding debts against
the deceased’s estate are settled. Any income from
land interests may be directed to repaying debts. If
the Maori Land Court were to distribute those
interests to the successors before the debts were paid,
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the estate would lose its ability to pay its debts. The
Maori Land Court will often adjourn the court hearing
until the debts have been dealt with.

H
Sometimes the Maori Land Court is asked by the
family to direct the payment of money held, for
example, to settle the funeral account, and the Court
can do this.

Selling Maori land to pay debts

The Act does not permit the sale of Maori land for the
settlement of the deceased’s debts, but income (rent,
interest, etc.) from the land can be used to pay debts.
Estate trustees

The Act prevents estate trustees from selling Maori
land to pay the deceased’s debts.

Trustees

The trustees can sell the land if the beneficiaries want
the land sold and if all other requirements of the Act
are met.

Who Maori land interests can be
left to

An owner of Maori land interests can leave those
interests only to those as set out in the Act. (Up until
1 July 1993, there was no limitation, and a person
could leave their interests to whoever he or she
wished.)

In summary, Maori land interests or Maori
incorporation shares can only be left to:

e children or descendants
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e brothers and sisters (but half-brothers and half-
sisters may receive interests that the Testator
received from their common parent)

e anyone entitled to receive interests by whakapapa

e anyone related to the Testator by blood who is a
member of the hapu associated with the land

e other land owners who are members of the hapt
associated with the land

¢ the whangai of the Testator
e the trustees of any of the above
¢ the spouse for life or a shorter period.

If Maori land is willed to someone who does not
qualify, that part of the will is invalid. The Maori
Land Court will determine who should succeed to the
land on the basis of law.

The court is also able to decide that other persons
who are not included in the above list be given life
interest. These people could be a de facto spouse, a
stepchild, or someone for whom the deceased may
have felt a moral obligation to make provision.

The will
Personal representative

When a will has been left, the personal representative
(executor) usually applies to the High Court for
probate and then administers the estate. The
personal representative is responsible for making sure
that all the details in the will are finalised.

However, if the estate is small, the family may decide
not to seek probate from the High Court.

14
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appointed by the High Court, the Maori Land Court
can make succession orders where:

e the deceased died before 1 July 1993 (the will
applies)

¢ the deceased died between 1 July 1993 and 1 July
1994 (the will applies as long as the will was signed
before 1 July 1993)

e the deceased died after 1 July 1993 and the will
was signed after 1 July 1993 (the will applies only
if it complies with the Act).

Grant of administration made by the High Court

When the High Court has already made a grant of
administration, the Maori Land Court can hold a
succession hearing. The Maori Land Court can
transfer the interests directly to the beneficiaries or,
alternatively, to the personal representative, who must
seek another court order in favour of the
beneficiaries.

Contesting the will

If anyone wants to contest the deceased’s will, they
can make application to the High Court or the Family
Court for hearing under the Family Protection Act
1955.

H”
Notice of the application should be filed with the
Maori Land Court so that it will not inadvertently |
make any orders before the High Court or the Family
Court has dealt with the matter. Due to the cost

involved, applications to the Family Court are
preferable.

Any application to contest a will must be made to the
High Court within twelve months of the grant of
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administration. If the application is made on behalf of
a minor or someone under disability, that period
automatically extends to two years. The High Court
has the power to extend either period if the estate has
not been distributed.

Maori incorporation shares

If the family wishes, the Maori Land Court can include
incorporation shares in a succession order unless:

¢ administration was granted before 1 July 1993

¢ the person died before 1 July 1994 and their will is
dated before 1 July 1993.

In these cases, the family or personal representative
needs to approach the incorporation secretary
directly.

Entitlement to succession

Before 1 July 1993, Maori incorporation shares were
dealt with in the same way as other personal property
(such as cars and cash). Where there was no will, the
surviving spouse was usually entitled to receive non-
Maori land assets, including Maori incorporation
shares.

Since 1 July 1993, shares in a Maori incorporation are
deemed to be interests in Maori land. Unless
exemptions apply, they are treated in the same way as
Maori land interests.

Whanau trusts

A whanau trust can be set up at the time of
succession. However, all beneficiaries must consent to
their interests being included in the trust. It is

16
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important that the beneficiaries of the land interests ‘H‘ I
be determined first in case the whanau trust is ever
terminated. The land interests would then go directly H
back to the beneficiaries of the estate.

The book Maori Land Trusts: A guide includes a
section on whanau trusts. This book is available from
Maori Land Court offices. If the family of a deceased
person wants to set up a whanau trust, they should
obtain a copy of the book.

Maori Trust Office

The Maori Trust Office administers many Maori land
blocks and distributes money to the owners. The
Maori Land Court automatically sends a copy of all
orders affecting ownership to the Maori Trustee to
keep land records up to date. Because the Maori
Trustee also distributes money from Maori land, it is
important that addresses are provided for all
successors.

Titi Islands interests

Interests in the Titi Islands cannot be willed. Those
entitled to succeed must belong to one or more of the
following classes:

e descendants
¢ those linked by bloodline
¢ those legally adopted.

There can be no life interests. (See page 10 about
applying for succession.)

17
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Wi Pere Trust interests

A beneficiary in the Wi Pere Trust who has left a will
may dispose of their interests only to a person who
belongs to one or more of the following classes:

e children and remoter issue (i.e., grandchildren) of
the beneficiary;

e any person who would be entitled to succeed to the
interest if the beneficiary died without leaving a
will;

e any other person who is related by blood to Wi
Pere.

Where the beneficiary died without leaving a will,
succession will be the same as for Maori land (see
page 13) except that any adopted child (or that child’s
children or grandchildren) shall not be entitled to
succeed to any interest in the Wi Pere Trust greater
than a life interest. A spouse of a beneficiary may also
be granted a life interest but nothing greater than
that.

More information

For more information about succession, please write
to, phone, fax, email, or visit a Maori Land Court
office. Maori Land Court office addresses and email
addresses are listed at the back of this book. The staff
will be pleased to assist you and discuss any matters
with you.

Website: www.maorilandcourt.govt.nz
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Maori Land Court offices

Te Taitokerau district

Registry Office

2nd Floor, Manaia House

Rathbone Street

PO Box 1764

Whangarei

Phone: (09) 983 9940

Fax: (09) 983 9941

Email: mlctaitokerau@courts.govt.nz

Auckland information office

135 Kolmar Road

PO Box 23358
Papatoetoe

Phone: (09) 279 5850
Fax: (09) 279 5852

Email: mlcpapatoetoe@courts.govt.nz

Waikato Maniapoto district

Registry Office

Level 2, BNZ Centre

354-358 Victoria Street

PO Box 620

Hamilton

Phone: (07) 957 7880

Fax: (07) 957 7881

Email: mlewaikato@courts.govt.nz
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Waiariki district

Registry Office

Hauora House

Haupapa Street

PO Box 3012

Rotorua

Phone: (07) 921 7402

Fax: (07) 921 7412

Email: mlewaiariki@courts.govt.nz

Tarangi information office

Shop 41

Town Centre

PO Box 273

Turangi

Phone: (07) 386 0183
Fax: (07) 386 0183

Aotea district

Registry Office

Ingestre Chambers

74 Ingestre Street

PO Box 7178

Wanganui

Phone: (06) 349 0770

Fax: (06) 349 0771

Email: mlcaotea@courts.govt.nz




Takitimu district

Registry Office

2nd floor, Heretaunga House

Cnr Lyndon and Warren Streets
PO Box 134

Hastings

Phone: (06) 974 7630

Fax: (06) 974 7631

Email: mlctakitimu@courts.govt.nz

Te Tairawhiti district

Registry Office

Nga Wai E Rua

Reads Quay

PO Box 849

Gisborne

Phone: (06) 869 0370

Fax: (06) 869 0371

Email: mlctairawhiti@courts.govt.nz

Te Waipounamu district

Registry Office

76 Peterborough Street

PO Box 2200

Christchurch

Phone: (03) 962 4900

Fax: (03) 962 4901

Email: mlctewaipounamu@courts.govt.nz

National Office

Vogel Building

Aitken Street

PO Box 2750

Wellington

Phone: (04) 918 8943

Fax: (04) 918 8942

Email: mlenationaloffice@courts.govt.nz
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